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ABSTRACT 



Title VII of the 196A Civil Rights Act prohibited diBcrlmlnatlon 
in employment because of race. It did' npt explain how the Federal Counts 

*' • 4 

wore to determine when such discrimination had occurred. 5;hl8 is a 

_^llLf_lcult„technlcal_^problem-becau;e-employ^^ 

Intended to dlacriminat* often have discriminatory consequen^ces . Neither 
the. legislative history of' Title VII nor social science theory provides 

^.adequate guidance to courts attempting to enforce Title VIT, and it is 
not surprising that the Resulting court decisions are somewhat muddled. 
Federal courts are not good Instruments for resolving consistently 
questions on which neither a technical nor a political consensus has 
. developed. ' 
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Testing Caaea undar TltU? VTI * 



Title Vn of the 1964 Civil Rights Act prohibits "discrimination 
In employroent . . , because of race* color, religion, or national 
origin."^ It charged the Equal Emplbyment Opportunity Commission (created 

.by_Ti tle--VII)_and- the -feagi rill -oourts-wlth-enf ore in^^^^ — * 

but It did little to explain how they were to determine what was, and 

9 

»^at was not, "dlscr Imlnat Ion in ejnployment because of race." 

This was to proye^ as the congressional debate on Title VII predicted, 

» 

a most vexing question. The difficulties do not stem- from the phrase 
'Mlscrlia^iiat Ion in employment" which, as the floor managers of Title VIT, 
Senator^Case and Clark, pointed out in an interpr^ftatlve memorandum, 

'Ms clear and simple and h^s no hidden meantuRs. To discriminate is to 

* ■ ' ■ 3 

make a distinction, to make a difference in treatment or favor.'' Although 

given to more dVamatlc- renderings, opponents of Tlc^e VTI did not disagree 

with this Interpretation. , . 

The phrase ''because of race" (emphasis added) is the problem. The 

'proponents of Title VII made it clear that TiTTe VII would not prohibit'' 

seemingly discriminatory outcomes. The CaserClark memorandum states: 

There*is no requlremient in Title VIT that employers * 
abandon bona fide qualification tests where, because of 
' differences in background and education, members of some 
grqups a^^ able to perform better on these tests than 
momber/3 of other groups. An employer may set his qualifi- 
cations as high as he l^irkes, he may test to determine which 
applicants have these qualifications and he may hire, assign, 
and promote on the basjs of test performance. - 

In debate StMiator Case asserted that "under Tl^l^ VII, even a Federal 

court could not order an employer to lower or ch inp^o job /|ual ( T i ca 1 1 omh * 

simply because proportionate!^ fewer Negroes than whites are able to 



meet them." But suppose an "Employer doei use a teet which whltee pass 
more of t^en. than hlarks., The language of' Title VTT would seem to require 
a court^to determl-Vie whether or "not he la using that test because he 
wants to hire more whites than blacks or for reasons having nothing to 
do with his racial preferences." The text of the legislation provides no 
-guid«n4e-to-court8-t~rying-to- resolve -this- issuer — 



Th^s paper is a discussion of how the federal courts have dealt 
wfth this issue In the years slnce.-Tltle VII became law. We wilj focus 
on the use of paper and pencil tests as standards for 'hiring and promotion 

• ■ i- ' ■ ' ,• ■ 

and not on seniority and other such standards (e.g., tests of physical » 

' ■ ■ t' 

HklU anc^ag.;uity, requirements of height afM wtdght, and the use of 
credentla.U like high school degrees and prison records). 

v ■ ■ 

.We co(i (Wine discriminatory outcomes of the employment process as 
dU'feH^nces in employment, promotion, or compensation along racial lines. ^ 
tVt presient 'we distinguish two possible causes of discr imlnatory* outcomes ; 
later-Ve wiU add a third. 

tasVje for. discrimination 

The first and 'simplest is the employer's desire to \each such dn 

\ : ■ 

outcome, Thp classic analysis- of ^this phenomenon, Gary Becker's Economics 
91 A^Jji^^IJ^JL^ 5?«Li^I^^ efl--* 1-971), showed how an employer's "tastes for 

discrimination" or tho8e>of his workers or cu^^omers could lead hip to 
discriminate ajtaiost bhu^s. An employer can accompl ish-^this purpose 
In several ways. Th« most direct method is to establish explicit racial - 
criteria for hiring and prtmotlon. Kxplicit racial job classifications 
vere once Corniyon among bott^riortl^ern _^n<i southern firms; state fair 



employment practicea statutet anf^ltU VII clearly prohibit auch b*h^ylor. 

Avowedly discriminatory behavior la now quite rare. A less straightforward, 
nnd probably less efficient, method of livlulglng a taste for discrimination 
la to establish hiring standards whlch'favor whites over blacks. For 

exiimple, a lower percentage of blacks than whl^tea complete high school. 

■ > . • ■ 

Mflklng-a -hlgh-Hohi><>V-dlploma-a-requlrement-for-a-Job~wl-ll~tend 

blacks out. Again, whites tend to score better than blacks on some 

— 9 
standardized ability and lntell|gence tests. Using these tests to rank 

or screen appllcN^mts for Jobs will tend to keep blacks out of those jobs. 

The employer with a taste* for discr Imlnatlon- will hal/e little difficulty 

finding racially neutral employment practices which ^rmlt him yo Indulge 

his taste. 

THE PURSUIT OF KFFTCTRNCY 

'It Is hard to distinguish behavior which Is motivated by a taste 
for discrimination from that which stems Crom the second reason for 
achieving discriminatory outcomes: the adoption, by an employer who* 

nolther harbors nor Indui^^es In prejudice, of* hiring standards which 

10 ' > 

discriminate against blacks. ; There are several reasons that ^ profit- 
maximizing employer could adopt such standards and it win be useful to 
distinguish among them. Suppose, for simplicity, that there is. a single 
quality, A ("ability"), which each potential workit possesses. The amount 
of A a worker has tells exactly how much he' Is worth to an employer. Thus 
If an employer could measure or obser^^e A he would pay workers in propcfrtlon 
to their A; he might also e-stabllsh a rule of hiring workers whose A was 
abovt^^lf^'certaln leveK If'A-were distribute^ differently among black and 

*v 

/ 
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white workers thl^ would lead to dl«cr Invlnatory outcomea. Such a differ- 
ential racial diatrlbutlon of A could cx>me about either because there were 
real racial differences In abyity or,^,to quot^ again from the Case-Clark 
memoraudinn, owing to "differences In backgrouncf an$i education members of 
some roups perform better . . . than me^ftbers of our groups. "^^ 

, _ Ab_8_t ract. aM I lty.„cannot._be.-3linply_dWlned4-ndr-oan-lt -be- observed 

without cost, rit Is more realistic to suppose that some set of traits, 
R, Is observable and th^t these traits are correlated wltti A. Thep an 
employer would hire and pay workers according to their possession of R. 
Again If B were^ differentially ' dlstrlbuteif between races the outcome would 
be discriminatory. It is wort^i nptlng that whether or not A is rac^y- 
related says nothing about whether B Is race-related. ' 

Th^ possibility that an employer ciould use. several different metliods 
to predict A introduces a complication. Consider the case of two methods; 
suppose that as well as C,«1so predicts A. Suppose also, that methods- 
B and C are mut ual 1/ excl us ive -al terna t ive^ . and that 'the two techniques 
can be d I st Iuku f shed both by their efficiency (their ability to predict A) 
and their discriminatory Impact. Which should the employer use? The 
language of the Case-Clark memorandum suggests 'that under Title VTI the 
employer should choose the most efficient met^hod, even If it is the m^6st 
dlifcrlminatory. He surely should not choosfe the less efficient If it is 
also the moreMlscriminatory technique; a finding that he l^ad done so 
would be good evidence that he was acting "because of race." 

This categorization of the ways in which discriminatory outcomes 
might b«4 achieved raises two questions. First, which methods are 
prohlblted.by Title Vll'and second, how can courts or enforcing agencies 
differentiate among the cases? If the secorid -quest Ion canUe answered. 



. . . 



that 1«, If reasons and motives for dlscr lm^^!^tory outcomes can be 
discerned, the first question— what the law prohibits — raises only a 
, few dlf f lcultle«. Clearly the law prohibits an employer from Indulging 

i 

In h[8 own taste for discr^inat Ion, It is perhaps less clear that the 
^ employer cannot cater to jhe tastes of his customers (by, for example, 

r-^.fu«lng„tQ _u8e_.black_aalesmen)_or-hia--empio^ 

of the phrase, "because of race*' would seem to cover these cases. Of 
ci^urse, this principle has limitations. Sex can be used ^s a screen for 
hiring cockpi I !♦ wa 1 tresses . Ministers may be^selected because of religion, 
'i(e) ol 



Section 70 : 



f Title VII states that: 



It shall not be an unlawful employment practice for an employer 
tojhlre and employe employees • • • on the basis of [theirf 
religion, sex, or nat ional origin in these certain instances 
where religion, sex, or national origin is a bona' fide occupa-- 
tlonal quallficatrlon reasonably necessary to the nopmal 
operation of thatj particular business or enterprise, 

This provision does not seem to permit businesses to satisfy tastes' ^fpr 

dlscr ImlYiatlon of customers or employees. ' * • 

But it is also clear, if not from the text of the act, at ieast 

from the Interpretations of its bwo sponsors, cited earlier on page 1, 

that th6 use of employment policies designed, and intended to minimize 

i 

costs Is not prohibited by Tl tie V'II--even if these policies have, a 

discriminatory impact. ' There is one exception to this rule. If the 

ability. A, of tlTe applicant, is not observable, race or color, either 

11 

♦ of which is easily observable, may be correlated with ability. Jt 
could maximize profits, in such a case, to establish explicit racial 
categories for hiring. Title VII does not permit this. Race may not be 
used as a "bona fide occupational qualification." Even if race or color 
Is not at issue, we doubt section 703(e) covers these cases; Title VII * 



J 
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appears to proscribe the uae of afex, religion, and hafelonail origin to 
classify or screen workers because of the laformatl^ jH\fc classlf Icat lond 
might provide about a potential employee's ^blllty,-^^ 

Thus, with the exceptioh of Aorae piggllng- dlf f ic^ltiea, the purpose - 
and scope of Title Vlt are clear. Employers are prohibited from indulging 
-t heir- tastes - for— dlsGrlmlnat Ion- but~are-permit ted-,— in~the-pur^^ ' 



profit or efficiency, to adopt policies which are discriminatory In effects 
Unfortunately^ different motives could le^id two employers, the one desiring 
to discriminate, the other»hopin« only to Increase his wealth, to adopt 
the same jsjolicles. The problem that courts trying Title VII cases faced 
was that or e9tablishing ma9hinery to'^dls tingulsh between the case!^ ' 

LKGrSLATIVEl HISTORY * , ' . 



If the Itexr of the^^tatute provides no guidance for this' task, 
neither does its^eglslatlve history. The Senate debate on Title .VIT 
revolved arojmd, but did little to resolve, this ppobleni. Opponents 
o.f^TULS Vllj directed their attacks on the specter of fedferai interven- 
tloa (n or<Jli^ary business procedures. T.hey worried thn\ equal employmertt 
leglslat Ion . would .provide a reason for the government and private cltl?:en8, 
to harass ^ith suits and 'administrative proceedings^ ^11 those Whose 
employment pr/ictices were discriminatory in effect. Since defending 
such actions wrtuld be costly and time-consrun^ing, employers would. It 
was feared, often concede, and adopt quotas rather than attempt to defend 
themselN^s against suph actions. Thus, they argued, flt;le VH would leacl 
to hiring by quota as surely nti If it had mandated such quotas. This 
was a powerful argument, as a law establishing, racial quotas or prohibiting 



all eniployment and selection procedvirea which w^re discriminatory In 
effect would not have passed Cdngrese,^-^ 

A state fair employroent practices ^ase, In pro^^eas while the Senate 
debated Title provided an example of what the opponents of Tltle^ VII 

feared. In M);;art v.' Motorola, the hearing examine* appointed by the 

JJ_ Huols. PjTlr Employment Practic es t :omn)l8flloff ruled that. Motorola-had 

dlacrlmlnated unlawfully by refusing to hire Myart, a black applicant 

* * * 

for emfiloyment., Although this holding was based on the exarainet'a 
fttidlttg. ^ha^ Motorola had not hired Myart even though Myart's test scores 
qualified him for the job he sought/"^^ the e3^ml,ner further ruled that 
tlie test, which Motorola gave Myart— a 5Tliort, general-purpose irite lllgence 
test— could no longer be used. He giave as his r^son that the test was 
15 years old and. had been standardized only for advantaged groups. Its 
'.use In present circumstances was Inherently discriminatory and thus 

Inconsistent with "the spirit as well as the letter" of the Tllinois 

' 18 
Fair fifnployment Practices Statute. 

\ Tli^ best part (In number of pages of the Con gr ess ion a 1 Re cor d . If 

not\in iWellectual content) of the debate on Title VII focused on the 

charge, bV opponents, that enacting Title Vri would make fullnge like 

the ^earlnW examiner's in Myart common occurrences. Suppdirters of Title" 

VII denied Yhat Title VIT could be so used. Their denial had two parts. 

First! the ^X)C, unlike the Illinois FKPQ, would have no enforcement 

powers:. Secc^d, under the law^'an employment practice is not per se 

ll Legajl merel^ because it had, or might have, a discriminatory Impact. 

I * 1 

■ I ^ ^ 

This largely Iknored the. main point of the attack. Those who were 
appallid by MyaW t v. Motorola were not specifically concerned with 
whethei: or not ^he hearing examiner had made a decision encompassed by 



the llllnoia Statute. (The FEPC of Illinois dld\not support/the hBar%8 
exainlner|« /intilng that Motorola could not continue to use th^ tests. ) 
they uae?d the case to UHistra^e the' kind of expensive and time-consuming 
litigation to which fair empl6yment practice Htatutes like Title VIJ 

would expose firms and bureaucracies which did not adopt ' qi»otaa. 

\ ■ ' 

of logiHlatlon prohibiting discrimination cpuld expose all employers 
who used discriminatory employment ^)ractlces, t^ot Just those who were 

.prejudiced,, to llM-^atibtt. . 

■ ' ■ , ■ » ' ■ •■' ^ . ■■ ♦ • 

^ The refusal to fice this. l8sue:,aquarely can fie seen In' the history 

■ , \ ' ■ >■■'■ 

of the one part o f " ti t iV V II whl ch might be considered relevant to the 

problem' of determining whether or"-hot empl o^ nt practices. In puirtlcul^ 
tho use of tests, were unlawful under Title ViL Senator Tower fntroduced 
iu\ amendment which would have given absolute protfecttt>n againstrviplatlons. 
of Title VII to any employer who gave and acted on'the results of "any' 
profoHsLonally developed ^bl 1 Ity test" as long as the test yas dealgrfed 
to be u«ed in making, placement decisions and was administered "to" all 

Individuals seeking employme^nf without regard to race.'cqlor, reVlgion, 

• 21 ' ■ 

sex, or national origin.' The bipartisan coalition which ended the 

filibuster on the Civil Rights Act of 196A^ agreed to oppose th^s aWndment 

and to accept a substitute which, Tike tlie 'debate on Title VII, avoided " 

the central issue of how to determine whether a, test wltKa discriminatory 

Impact was being used legitimately or as apretext for discrimination. 

Debate on Tower's original amendment was very brief; thos'e opposed 

■essentially stated that it was unnecessatV because Title VTI did not 

prohibit ^tiie use of employment tests with a discriminatory Impact. • 



Senator Ci|«« did Sdmlt that the amendment presented some difficulties 

because em^oyment tests could be used as a pretext for disorimlnatlon. 

After tPye defeat of his original amendraeftfe,. Tower of feted , another 

amendment. This ^d not give an absolute protection, to those who used 

employment tests but Instead provided that it should not "be an unlawful 

employment practice\for an employer to give and to act upon the results 

of any prof essionallV developed ability test provided that such test, its 

administration or action upon the results is not designed or intended or 

used to discriminate because of #ace. color, religion, sex. or national 
23 ' 

origin." This amendment was accepted by the congressional leadership, 
the attorney general and the supporters of Title VII; it was passed by 
voice vote and became part of section 703(h) of thTcivil Righta Act of 
196A. 

This history shows, we think, only that Congress left it to the 
courts to determine how to decide whether or not an employment- practice 
was being>used as a pretext for discrimination. It did* not hint whether 
the employer should have the burden of proving that a discriminatory . 
practice-was legitimate or whether a plaintiff should have to show the 
practice was adopted in order to discriAinate because of race. ^Tt did 
not Indicate whether a past history of " discriminatory practices Was to 
be a basis for assessing present intent 

This discussion may make it appear that only the supporters of 
Title VII are responsible, for the fact that the debate on Title VII did 
little to resolve or clarify its subsequent interpretation. A good 
portion Q.f the t^iaiSe. however, belongs to the opponents of Title VTI. 
Because Senator Eastland wai chairman , of the Judiciary Committee, the 



10. 
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S«n«t« nevar h«ld hearing* on any part of the Civil Rlghta Act of 1964. 
Title Vn was largely written by a blpartlaan group of Senators led by 
Senators Mansfield ^nd Dirksen. Tliis group was not an official Senate 
9^1"««« Although some pf its dfetlberations were reported in the 
^oji^resai^nj^^ no hearings were held and documentation is much 

le88 complete than is ordinarily the case.^^ The arguments made against 



Title -VM were often simply fatuous, like those cited in note A, above. 

Senator Tower's original attempt to defend the use of tests which might 

have a discriminatory Impact was a cleverly worded amendment which would 

have gutted the entire bill. That the Tower amendment does little to 

m 

clarify the status of professionally developed tests, is. we think, due 
in no small part to the fact that he and other opponents of Title VII 
were unwiUing to admit or even consider the possibility that racial 
dlBCrlmlnaMon In employment ght . .und^^ some circumstances, be a social 



evil. 



THKORKTICAL EJ^PI.ANATIONS OF DISCRIMINATORY EMPLOYMEN-K OUTCOMES 

Thus we s^ that; the legislative history and the text of Title VII 
provide llttl^help to courts attempting to determine when discrimination 
because of race" hag occurred. It would be extraordinarily convenient 
If some body of knowledge suggested a simple test for resolving this 
issue. ItNmlght seem that economic theory would suggest such a procedure. 
Becker first observed that employers who have no desire ta-,discr Imitate 
will In general be able to produce at lower cost than those employers who 
Indulge, their taste for dlscrlmlnat Ion. In a p'sMcularly comy^tlve* 
world, only thfle pure in heart will survive. In the/real world, however. 



' , 11 • - ' 

' ^' _ \ ' 

this observation Is' of limited releva'hc6. for three reasons: first, 
corapetl^on or Its^absence Is no test' for whether qr not . a firm Is 
cat^nng td it's 'cuatcjpiers' tastes for dlscrlralnatlon. Second, Title VII 
prohlftlts discrimination In regulated ,and monopolistic Industry and • 
(since 1972) In public employment. To know that perfectly competitive 
flr.mfl cannot d 1 sc r Imitate does not help- one ^o decide wheth er AT &T o r 



tWe San Francisco Police Department are dlacrlmlnat In^. Finally, mere 
ferocious oompet I tlon-at least as the term Is ordinarily used-does not 
neceHsarlly eliminate dlscrlrtilnat Ion." . For a counter example one need 
only cite (as Becker 'a*d) the segregated employment practices of the very 
competitive southern teitlle Industry. In short, It Is rather hard to 
see how evidence about coVt^tlon— or Its absence— would help In deter- 
mining the iegltlm^icy of-fhe practices of a particular firm. 

Tluis, Che federal courts have had to'-declde how to determine which 
employment pract Ices ;Were discriminatory without the aid of a clear 
statute, av:lear legislative history, or an applicable body of scientific 
knowledge. . ^ 

We will emphasize how difficult a problem this Is by now analyzing 
a third, and to us, practically more Important reason that employers 
could adopt employment practices with a discriminatory Impact. " 

It Is not commonly appreciated how often Ordinary business practice 
consists of following routine procedures whose content c|n only \fe justl-- 
fled loosely and historically^ As" we will argue briefly, this Is a 
reasonable w^ to adapt to the fact that running businesses and other 
bureaucracies is extraordinarily complex. -Procedures wKlch work in 
W^^h sense are often desirable, even if they cannot be rigorously 
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Ju*tlfl«d, as the best of all conceivable alternatives. Because this 

aeoralngiy haphazard way of proceeding Is a reasonable adaptation to4^he 

complexity of bualnesa life, a requirement that employment practl<48 be 

■ . /■..■,■ 

Justified and documented will constitute a burdensome Intn'ialon on the 
firm's way of doing buslneaa. ^. - '* 

Our view of the decision 'process in obmplex organizations runs 



counter to economic theory, which pre^ume^ th\t all economic agents are 
perfectly itetlooal calculators. ^Wlille the traditional view has been 

* - ■'. 

.J 

useful In generating hypotlieses for econ,omlc theory, It Is, we believe, 

f^flse on both logical and empirical grounds. It Is also. In tHjie present 

context, misleading. We v^lll suimmirlze briefly the argument ag-alnst the 

27 

traditional rational view of the firm. 

»■ 

The empirical argument is that it la simply not true that businessmen 
and others maximize In the way economic theory assumes they do. This Is 
In general, conceded by most participants In the debate. However, 
supporters of the rational view of the firm argue that this Is Irrele- 
vant ; competitive, pressure, the economic analogue of natural selection, 

forces successful firms to behave as if they were maximizing; For two 

I 

reasons, we do not find this view convincing. Many firms and organizations 
are quite free of competitive pressures, for example, mon<^polle9> regu;Lated 
Industries and governments, all. of which are covered by Title Vll. Also, 
we know very little about how fast competitive pressures select; businesses 
which perform rayonally. Tn a dynamic world, the force of selection may 
operate sufficiently slowly with respect to the speed of technical change 
that at a given time In a competitive Industry only a small fraction , of 
the Industry is behaving rationally—that, is, using the best available 



t«chn"iqu«». Thus the eraplrlcal argument agal^iat the notlTan th«t buelneae-' 
men optimize la alroply that they do not» and' that competltl've preaaureai 
which do not Impinge on many bualneeamen and h\ireaucrata, do ndt force 
them to. The logical argument Is somewhiit deeper (and perhaps leaa 
convincing). » 

Herbert Simon and others have erapha8lred| the problems which ♦ 



.,^^^J^8lne\»8men and bureaucrats face are tremendously complexe^^ Often, 
hocaus/ of uncertainties and computational costs^ there Is no single 

\>s^\st way to solve them or — what amounts to the sama tl)lng — the t)roblera 

has no rational solution. It is not sufficiently n^ppreclated that there 

Isi Strictly speaking, no satisfactory deflplclon of* rationality when / 

30 

computation Is costly and limited. The standard laKample of this problem 

^ ■ . ^ ' 

Is the game of chess. Because a chess game can hava only a/flnlte number 

of possible outcomes (in the sense of aucceaslve movep by white and black) 
It Is In principle no more complicated than tac-tac-^toe . To find a 
t/lnnlng strategy, simply examine all the outcomes and see which strategy 
winse This procedure cannot/be Implemented. It Is beyond the power of 
the human mind to eLunerate so many pos^llbllltles; no computer of currently 
conceivable power could undertake such an enumeration. 

The absence of a satlsfactoi^ definition of ratlqnallty when compu- 
tation's costly means that there Is no certain way tq decide which 
proc/dure or strategy Is the best one or even to (^ompape two feasible 
procedures. How do we assess a strategy for playing chess? .,Tlie only 
reasonable way would seem to be empirical. Tliat is, we see how It performs. 
We^ cannot hope to know how It does against all strategies for the same 
reason that we cannot compute the optimal strategy. Thus in evaluating 
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and Adapting a strategy for playing cheas^ w« will try to keep a rough 
track of how well It does and where it seems to run into problems* 
Kxperlence and reflection would foster changes, changes which might make 
14 :^le8a vulnerable; however/ there is ho guarantee * that such tinkering 
will lead to Improvement 8 • . 

Playing chesH is no mor^ difficult than running a business or a 
bureaucracy. Students of management science ai^^peratlons research 
have shown In principle how to solve many of the organizational and 
logistic problems which such organizations face (for example, scheduling 
production rims and stocking liWentoties) . The optimal solutions to 

many such problems are like the optimal solutions to chess — simple In 

32 

principle, Impossible In practice. In a significant way, however, 

imniaglng an orj^lTn 1 zat Ion is more difficult than playing chess. Any * 

reasonably., competent chess player contemplating a move knows all the 

possible nK)VGa he might make. He will have difficulty assessing the 

consequences of these moves, but at least he can enumerate them all with 

no difficulty. In general, managers cannot list and do not know all the 

alternatives which they might consider. 

\^\en it Is not possible to proceed rationally, what do bureaucVats 

/ 

and businessmen do? Slmoa has suggested, in an unhappy phrase, that 
they **satljif Ice."^^ fnstead of searching/ for the best procedure, they ^ 
find one which seems to work tolerably well and stick with it until it 
obviously Is In need of improvement. Then they search for a better way. 
The quest for a new, procedure is likely to be local rather than global 
in the sense th^t attempts will be made to modify the old procedure 
before, and Instead of, seeking completely new methods. Wlien an old 

* 
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prot<jidur«''l8 abandoned, only a' few of the many conceivable alternatives ^ 

will bfe considered. . . 

The releyanci of this view of managerial behavior to t;he employment 
process la Inaraedlate. An employer may have only a very Imperfect Idea of 
what constitutes a successful employee; He may try to assess the separate 

con tri bution of ea ch of his workers^ but he wlll_no_t _do_6o_perf ectly*_ _^ 

Thus he will not be able even to Identify what we earlier called '^'A." \ 
Although he has oo-ly an imperfect record of who Is a successful employee, 
and an evon nwre vffgue picture of^>the charac teri h t i cs associated with 
productivity, he Is faced with the necessity of formulating an erapix^yment 
policy. To be satisfactory It must get him the right number of workers; 
the workers hired must be able to perform the tasks to which they were 
ctHslgned; the labor bill must be reasonable, but therevls no requirement 
/ that labor cost be minimized (assuming that this Is a well-defined notion, • 
given the comivloxl ty , of the problem). If the organization Is a large one. 
It will probably be Important that the hiring procedure produce reasons 
for employing some workers and turning away others. An employer will 
adopt some set of hiring standards \#hlch will do an acceptable job for 
him. These m^iy have a discriminatory Impact. There may exist other sets 

f I 

of hiring standards whicJi would have a less discriminatory impact but 
the employer may not be aware of them and will not, unless pressed, search 
for them. He may adopt a set of hlr'lng standards appropriate to a given . 
time and not change them as the nature of the applicant pool and of the 
Jobs to be performed changes. THua he m;ay continue to follow practices 
which have a discriminatory Impact when the need or rationale for 'such 
practices has ceased to exist* Behavior of this sort can occur eveh though 

4 ' , * 
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the hueinessioan Is not attempting to dlpcrlmi,nate and^ls attempting to 
run Tils })M8t*i}e88 in- the best A« most efficient. manner he can. 

- r ^^^"^ employers may choose their employment policies aomewhtt 

■^-jt'f--' • • ' ' " " ■ ■ ^ , ■ •■ ■. 

haphazari^iy presents difficulties 'for the Interpretation of Title VII. 

^ . . ■ .S .. * - 

A literal rending of the statute would suggest that adoptlbn of an. employ- 
ment policy which has a discriminatory Impact for any reason other than « 



c^eslre to discriminate would be permitted by Title VII.' It could'be argued 
that the purp<^se of Title Vll was to end discriminatory outcomes, insofar 
as possible, and that those employers whose employment policies discriminated 
had a special duty to verify that the pursuit of efficiency as profit 
required such policies. The text of the statute does not support this 
position. Again leglslaClve history Is no help. While some supporters 
of Title VII certainly held this view, they dld'not state It and we do not 
read It (or Its denial) into the legislative history of Title VIT. 

FF.DF.RAI. COURT rNTERI>RETATIONS OF TITLE VII 

^ We now consider the framework the courts have erected to decide 
testing cases under Title Vtl. . ' 

Federal court decisions In testing cases take place within the context 
of three Supreme Court decisions J Griggs v. DMl<.e Power. Albemarle Paper 
V. Mopd^, and WasJiUnj^on v. Davis. A lbemarle Paper contains the clearest, 
statement -of the procedures to be used In such litigation. It adopts for 
testing cases the three-step procedure used in other discriminatory employ- 
ment practices. This was enunciated In ik^Jiiinell^Dou^^ v. Green. First, 
"tlie complaining party or class [must make] out a prima facie case of 
discrimination. I.e. [it must show) ..... that the tests in question select 

/ 2/) 



applicants for hire or pr;^tlt)n In a fraclal pattern significantly dlffer-r * * 

37 

- ent frtrtn that of the pbbl of applicants/* Second^ when a prima facie 

case fins'been established, the burden shifts to the employer. The nature 

> t 

of thlk burden was delineated in Grlgga , where the Court held that the 

test or requirement must be shown to li^ve "a manifest relationship to 

.38 ^ 

t he em ployment In questi on. " In, Qrl&&8 _t_he__C_o.ur t_ al8Q__8 ta ted _!'_The 

touchstone Is business necessity. Tf an employment practice which operates 
to exclude Negroes cannot be sho«m to he related to Job perf orihance, the 

* ■ • * 

39 

practice Is prohibited/' Third, If the employer succeeds In convincing 

the Cpurt that his employment practice Is related to the job, then '4t 

remains open to the complaining party to show t'fiat other tests or selection 

devices without similar ly Imdeslrable racial effect, would also serve K 

the employer*s legitimate Interest In 'efficient and trustworthy workman- 
AO ' . 
ship.*'' To our knowledge, the third step has seldom been reached In a 

* ' 41 

testing case. 

Therefore the outcome of lltlgatlgn hinges on the first two Issues: 
Wliat is necessary to demonstrate a prima facie case and how can a test 
or fetnployment requirement which ha« a discriminatory Impact be shown to 
be validly related to the |ob? These are technical questions^ 

To assert that "tests • . . select applicants for hire and proraot^lon 

in a racial pattern significantly different from that of the pool of 

applicants" Is to claim a statistical proposition. Establishing or 

refuting It requires that some technical questions be answered. Three 

are obvious: First, with what pool of applicants should comparisons be 

» 

|made, those who MC.tually {ipplled for the Job or those who might have' 
applied (the local labor markpt)? the two could differ, either because 
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black, vara encouraged recruited or because the corapany»s hiatory 
and attitudes dlacouraged blacks from applying, if the pool of applicant. 

^ . ^4 » ir ... .......... 

i8_^the local labor market, how Is It to.be defined? Ts It the city, tht 
. county, the Standard Metropolitan Statistical Area as defined by the 
^.CensuH. or y^hat? Second, when Is a difference a significant difference? 
Finally. Is It sufficient to show that the employer both us.s tests and 
hires dlHproportlonately few blacks' or must It be shown that the tests 
themHelves yre responsible for the dlscrlmlnltory practices? If the 
, latter, how Is causality to be Inferred? These Ishugs have all been 
the .subject of litigation. 

Attempting to .show that a test Is validly used to screen persons 
for employntent also raises many technical questions. What kind of c^rre- 
lation between Job performance and test results suffices to demonstrate ' 
that a test 1. Job-related? Performance on some Jobs cannot be assessed 
easily (lawyers. are an obvious example). Can any tests be legitimately 
used to select a person for thesd Jobs? Must tests be validated in each 
. Instance of their use or can employers legltlnjately rely on the published 
expeUe.u-e of tho^^e attempting tt, fill similar Jobs? Is there such a 
thing as general ability or intelligence? Can this be a Job requirement, 
or ouiy one te^t only for narrow abilities clearly required by .a . particular 
Job? All these questions have arisen in Title VII testing c^ses. 

Although Title VII legislation hinges on the answers to technical 
questions, they are not questions which can be answered as definitively 
as some of tfk, technical questions of hard science. Chemists will not 
. disagree as to whether a particular compound contains sulfuric acid.' but ' 
economists can and do disagree about the appropriate definition of a labor 
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market to be uaed to show whether- or not a firm hires disproportionately 
few blacks. Toxicologiate will not dispute whether particular substa^ices 

are poisonous; psychologists differ frequently on whether particular 

tests (or even any ^tests) are valid predictors of performance on particular 

Jobs. The questions courts must answer to^ resolve Title VIT testing cases 

» 



questions, courts must Judge and Interpret technical information and argu- 
-ments which lie beyond both common sense and most lawyers' areas of 
expertise. Because they are soft questions, experts will not agree. In 
all but the weakest cases, each side will be able to present scientific 
evidence (and expert witnesses of impeccable credentials) to support its 
position. 

IVhen courts are charged with deciding whether X has or has not 

\ 

occurred, and when the occurrence of X is, a soft technical question, Che 

resulting decisions and body of law are likely to assume one of four 

forms: First, the courts can almost always decide that X has occurred. 

Only in rare and clear cases will it be found that 'X has not occurred. 

Ihe case law will make it clear that It is very hard indeed to shpw that 

X did not happen. Tlie second possibility is the reverse. A string of 

decisions wltl make it clear that If a lawyer hopes to win his case he 

had better do something besides showing that X did not occur. A third 

possibility is that courts will sometimes decide that X has occurred 
t ■ 

and sometimes decide that X has not occurred and that the bases of the 
discrimination are clear both to lawyers and to eicperts in the field. 
A fourth and final possibility is that the courts will decide sometimes 
one way, sometimes the other, but w^Lll leave the bases for their distinction 
unclear both to lawyers and to experts In the field. , ' 
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Only th. third outcome .eema desirably. The capricious fourth 

. outcome i« clearly unsatisfactory. If it were regally the case that X 

Hlmost always or almost n^ve^ occurred, then the flrat or second might 

be desirable. However, we doubt that Issues o^ which there 1. prof.s.lonal 

disagreement are ones In which the truth is always on one side or the 
Other, ' . 



In actual- practice, decfsions in Title VII te^stlng cases have 

conformed to the first pattern (vith an .occasional admixture o^ the 
42 ^ 

fourth). Courts almost alwaya rule that^ prima facie case has been 
made. Courts consistently rule in Title VII testing cases that tests 
have a discriminatory Impact. The consistency of this finding Is not 
.because the facts are^ always clearly on the 8l4i of th- plaintiff. 
Often they are not; but courts have almost always Interpreted ambiguoui^ 
'evidence in the plaintiff > favor. Indeed the record of decisions pn 
this point is so consistent it is almost a« if courts did not recognize 
the possibility that tests ceuld fail to have a discriminatory impact on 
minorities. 0 

Once a' prima facie case of discrimination has been established; 
respondents must show that their use of the teat was legitimate and 
that (to quote again from Grl^) the test bears a "manifest relation- 
ship to the employment in question.'^ This, too, is a soft technical 
question and one which courts have answered with a fair degree of 
consistency. In the great majority of cases, courts have rejected 
respondents' attempts to prove the validity of their testing programs. - 
Decisions here are not as consistently one-sided as on the issue of 
establishing a prima facie case. It is not clear how to Wplaln or' 
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categorize the deviations. In part they Mem to us simply capricious. 
In part they represent the^evolutlon of a still-unsettled law. Early 
Supreme Court decisions ( Griggs and Albettarje) gave great weight to 
guidelines Issued by the REOC. These guidelines set standards for the 
use of tests; the guidelines were virtually Impossible to meet . In every , 
particular. After the Supreme Court's endorsement of a strict Interpre- 
t/^tlon of the guideline? in Albemarle > lower courts tended to demand 

r 

Htrrlct adherence to them. As a result, few respondents were able to 
demonstrate that their teats were val;td. Some courts (particular 1>^||||| 
those .In southern circuits) were more lenient. In Vashlngtoa v. Davis, 
the court considerably tempered Its endorsement of the guidelines. We 
expect to see lower courts finding that tests are valid more often in 
the future. 

It Is not clear go us how to view this record. It is undeniable 
that this litigation has made te84:lng more costly and has thus led firms, 
even nondiscriminating firms, to use It less. Conservatives and classical 
liberals wlU deplore the ffitruslon of the government Into decisions which 
should rightly be private and from which the framers of' Title VII Intended 
to exclude the government." hess classical liberals, and those concerned 
with the discriminatory effects of tests, will note that the legislative 
history of Title VII does not Indicate that Its framers agreed to anything 
except to duck difficult issues. They will also point out that the 
Inability of firms to demonstrate "business necessity" suggests that If 
testing Is used less, the social loss la probably not great. Perhaps 
the only conclusion to which all would agree Is that it is difficult to 
get federal courts to make decisions on technical questions on which a 
professional consensus has not developed. 
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^78 Stat. i*5. (the Ciyil Rights Act was aiaendad in 1972; t^«8« 

Amendments extended the doverige of Tltlfe VII considerably*) 

.■ 2 ■ 

In order to avoid repeating a cumbersome phrase, ^n general we 
.win write as if oaly racial discrimination were at issue, this Is only 
a slight abuse of the facts. Most of the cases considered below concern 
racial discrimination* In a few, the issue is seif-^scr Imination. 

1 . ■ ■ I/"" - : 

110 Cong. R0d*i 7213. 

Senator Tower admitted to discrimination against brown shoes, 
and noted that he had been "very discrim^natirfl" when he selected his ' 
wife. Senator Talmadge averred that "so lojg as we have discrimination 
we have freedom. Wlien we cease to hkve discrimination we shall have art 
anthill society." Botbf were using the word exactly as Senators Gase 
and Clark defined it. 110 Cong. Rec. 7030. 

^110 Cong. Rec. 7213. • 

^110 Cong. Rec. 7246. ' 

^Despite the Tower Amendment discussed below, the status of tests 
under the law is really no different from that of other practices (except 
possibly seniority). TheSupreme Court made this point in Griggs when it 
held that "if an employment practice Which operates to exclude Negroes 
cannot be shown to be related to Job perfoi>mance» the praqticp is 
prohibited." 401 U*S. 424, 431. 
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^Thia l8 deceptlvejjy simple. An employment process of a firm has 
many parts. Some may be dlscrirainatpry and others not. Separata 
practices may discriminate in different directions and thus cancel each 
other out. A very real problem exists: determining whether specific 
practices must be shown to be respons-ible for discriminatory outcomes 
or whe ther dis crimina tory outcomes ar e by th ems e lves sufficient evldence_ 
that the practide^s) are discriminatory. 

9 

Among persons 25 years of age or older, 52.3% 6f whites and 31.4% 

of blacks had completed high school as of 1970. ^ Cej^jJig_oXJ^puI^^ 

'-\ ■ ■ 

M1p^y°li.J^ Characterls t ics of the Pop ulation, Pt. 1. U.S. Summary , 
Table S8^ On standardized ability tests, see, for example, American 
Psychological Association, Task Force on Employment Tests of Minority 
(Vroup^; "Job Testing and the Disadvantaged," 24 American Psyc^X^^o^st. 
637-^50. 

'^^What follows is a verbal discussion of the more technical analysis 
in our 19 77 paper, "Notes on Models of Difcriminatlon" (mimeographed). 

V / 

110 ,JCong. Rec. 7213. ' 
12 * 

78 Stat. 256. Note that race and color may not be "bona fide 
occupational qualifications. " 
13 

This correlation could come about not because race and ability 
are really related but because race is correlated with some characteristic 
which is both unobservable and correlated with ability. The apparent 
correlation of race and ability could be due to an inability to obaerve 
and measure certain characteristics. See our earlier paper, cited in note 
10, above, for a discussion of these largely semantic issijes. 
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To the b«at of our knovl«dge, thl§ l«gu4i has not arisen in Title 
♦ 

r 

VII litigation. Another potential difficulty lurka here. Suppoae A, . 
abllltyi^ la unobservable while B, which Is correlated with both race and 
, ability, la observed. If an employer uses B to screen hie eraploy^ee, can 

v)ne dec><ie whether he Is using B because of Its correlation wlth^billty 
or becauae of Its correlation with race? In part this la the problem of 



determining motive that is discussed below. In part it is a question of 
the closeness of the correlations of B with- race and ability. Title VTI 
would, presumably, not allow an employer t!o use the' number of X or Y 
chromosomes to distinguish among his workers. This would Unquestionably 
be discrimination on the basis of sejg. But could an employer use a 
characteristic who8e''^orrelat|on with r^ce oi* sex was .95 or even ,5 (oOt 
of a maximum of 1)? The answer la not obvious. Statistics and probability 
theory can provide some guidance, but where the law should draw the. line ' 
Is not at all clear. 

^^See, for example, the colloquy between Senators S^:ennl9 and Tower. 
110 Cong, Rec. 9034. 

^^Sectlon. 703(j) specifically denies that Title VII shall^^e construed 
as requiring an employer to grant preferential treatment to any group 
because that group Is not proportionately ^presented in the employer's 
present work force, 

^''Motorola claimed Myart was unqualified; the hearing examiner ruled 
that Motorola did not adequately document Myart 's failuie. Long -after 
Title VII had been enacted, the Illinois Supreme CoUrt reversed on the 
grounds that the examiner 'a conclusions of fact were unreasonable. 110 
Cong. Rec. 9033-33; Motorola v. Illinoig FEPC , 215 N.E. 2d 286 (1966). 

9^ 9o 
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^®110 Cong. R«c. 9tT32, 



'■'^^Th* debiite Is reportlid in 110 Cong. Rec. 7212-13, 7246-47. Th« ^ 
hearing exkmlner In Myart v. Motoroltt gave /lo specific evidence that 

the test discriminated agaln«t blacks^ Instead he cltedjsome work of 

J. 

social aclentlats which Indicated that In general such testa had 



discriminatory impact and relied on the ^act that the test had not been 
validated for disadvantaged groups for his conclusion that using the test 
put minorities at a "competitiv^a^sadvarftage. " 110 Cong. Rec. 9032. / 
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110 Cong. Rec. 9034. 

^^110 Cong. Rec. 11251. 

22 

1 10 Cong. Rec. 

^^llO Cong. Rec. 13724. 
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For the legislative history of Title VII see Francis J. Vaas, 
"Title VII: Legislative History," Boston College Induj/trial and 
Cominercla l Law Review (1966). • 

25 ' I 

Econ omics of lUax^^iroinatlon . 2nd ed., p. 41. For further analysis 
of this point see Kenneth Arrow, '''The Theory of Discrimination," in 
Orley Ashenfelter and Albert Rees, eds. , Discrimination in Labor Markets ' 
(1974), anci^Joseph Stigllti, "Approaches to the Economics of Discrimination,' 
63 Amer ican Econo mic Review , 287-295. V 
26 

Becker writes, "textile industries in the South employ relatively 
few non-whites; this may seem surprising because textile industries are 
extremely competitive. , , . This anomaly may be explalne^jj^ the very 
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highValu* added per e«t«bll«ho«nt in textiUi . . , slnve Industrlci 
with large ••tab llshments tend to discriminate more than others" (p. 89), 
It Is clearly Becker's view that competition by Itself will not In ell 
circumstances eliminate discrimination. It Is worth noting that non-whlti 
employment in southern textile Industries Increased enormously in the 
sixt ies. 



Black Employment In Southfem Industries 



1950 


1960 


1970 


22".0% 


17. Ot 


1A.9X 


19.3 


15.2 


16.2 


13.8 


12.2 


15.8 


7.1 


7.3 


17.0 


U.6 


10. 1 


14.0 


9.5 


9.1 


12.9 



Total 

1 Manufacturing 
Nondurable manufacturing 
Yarn and thread 
Other textile 
Apparel 

Sourco: U.S. Censu8, 1950, 1960 and 1^70. 

The yarn and thread industry (although it declined while apparel and other 
textiles grew) was throughout this period the largest textile Industry. 
Accounting for the changing proportion of blacks. In the Southern textile 
industries Is complex. We doubt that anyone would assign much of the 
explanation to an incronse- In competitive pressures on the textile industry 
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Due largely to Herbert Simon, "Theories of Decision Making iti 
Economics and Behavioral Science." A9 Am erican Eco nomic Review. 253-283* 
For an interesting elaboration see Sidney Winter, "Optimization and 
Evolut;^lon In the Theory of the Firm," In Richard Day and Theodore Groves, 
eds.. Adaptive Econo mic Models. 1975. 
28 

See Arman Alchaln, "Uncertainty, Evolution, and Economic Theory," 
58 Journa l of Political E conomy. 211-.21, and Sidney Winter, "Economic 
♦Natural Selection' ^nd*the Theory of the Firm," A Yale Economic Easays . 
225-72. 
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Slaon. "Theorl«« of Decision Making/' and Richard Cyert and Jatnas 
March, A Bahavloral Thaory of tha Firm (1963). 

definition of rational behavior under conditions of uncertain 
and incomplete Inlforraatlon was first given by Frank Rama^y. "Truth and 
Probability," in The_F^un. dations of Mathematics and Othar Logical Eaaaya 
(1931). . 



The rule which declares a fjame a draw when the same position recurs^ 
three times ehsures flnitenesa. 

32 

See, for example, Ray Radner. "A Behavioral Model. of Cost Reduction 
6 Bel l Journal of Economics . 196-215. 
33_, , 

This is largely a difference of degree rather than kind. There 
are technical grounds for differentiating managerial decisions from chess 
(Such considerations— finlteness, existence of exact solutions, or even 
solvability in the sense of Godel— do not seem relevant here.) 
3 A 

"Theories of DecisliDn Making." 

35 

Reported at AOl U.S. A5>A (1#1) . 422 U.S. 405 (1975), and 426 U.S. 
229 (1976), respectively. ' 
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U.S. 792, 


802, 804 (19 73). 
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U.S. 405, 


425. 


■^«id. 


401 U.S. 


431 (1971). 
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^^01 


U.S. 424. 


432. 


^^22 


U.S. 405. 


425 quoting~4t,l U.S. 792. 802; 
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Coiaaiolon of City and County of San Francltco . 39S F. Supp. 378 (N.D. 
Cal. 1973) where the court rejected an agility teat partially because 
the New York Police Department had one that was not discriminatory, and 
J«.^8on V. Naa8AM._Q"""ty Civil Service C ororolsalon^ 13 EPD II 11,355 
(KDNY 19 7-6) where the court rejected plaintiffs' arguments that there 
was a feasible nomMacrlmlnatory alternative. 
A2,^, . / 

The Judgments In. the succeeding three paragraphs are based on a 
study of 77 federal and district court decisions In Title VII testing 
cases. * 



